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Introduction

• Myth is that the Judgment in Baleni and Others v
Minister of Mineral Resources and Others 2019 (2) SA
453 (GP) (22 November 2018) (“Baleni judgment”),
signals the end of the mining industry.

• Baleni judgment dealt with an instance where a
mining right was applied for, and whether it was
sufficient that the Umgungundlovu Community, that
held an informal right to land in terms of the Interim
Protection of Informal Land Rights Act, 31 of 1996
(”IPILRA”), was only “consulted” but did not
“consent” to mining activities.

2



Issues in dispute

• Whether the consent of the Community is required
in terms of IPILRA, in order for mining activities to
commence on the proposed mining area.

• Whether “consent”, as referred to in IPILRA, is
necessary for the granting of a mining right over land
held in terms of customary law, or whether
“consultation”, as referred to in the MPRDA, will
suffice in a customary law setting.
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Legal Principles

• Section 2(1) of IPILRA provides that no person may
be deprived of any informal right to land without his
or her consent.

• A deprivation in terms of section 2 of IPILRA, as
stated in Maledu and Others v Itereleng Bakgatla
Mineral Resources (Pty) Limited and Another [2018]
ZACC 41 is, “the damaging lack of basic material
benefits; lack or denial of something considered
essential.”

• Section 22(4)(b) of the MPRDA provides that if a
mining right application is accepted, the applicant
must consult with interested and affected parties.
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The interaction between IPILRA and 
the MPRDA

• The MPRDA is primarily concerned with the
promotion of equitable access to South Africa’s
mineral resources, whereas IPILRA is primarily
concerned with protecting communities who were
the victims of past discrimination.

• Section 4(2) of the MPRDA states that the MPRDA
prevails insofar as the common law is inconsistent
with the MPRDA.

• The MPRDA does not purport to regulate customary
law. In contrast, IPILRA specifically deals with
customary law.
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Rationale for Judgment 

• The court held that the MPRDA and IPILRA must operate
alongside each other.

• Section 23(2A) of the MPRDA affords the Minister of Mineral
Resources (“Minister”) the right to impose conditions that are
necessary to promote the rights and interests of the
Community.

• IPILRA imposes an additional obligation upon the Minister to
seek the consent of the Community who holds the land in
terms of customary law.

• Granting special protection to the Community by requiring
“consent” is in accordance with international law.

• The applicant must obtain the full and informed consent of
the Community, prior to the granting of a mining right.
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Implications of Baleni judgment
• Baleni Judgment has been appealed and therefore

the judgment is suspended pending the outcome
of the application for leave to appeal or the
subsequent appeal itself.

• Limited application:

• the Baleni Judgment dealt with whether “consent”
alternatively “consultation” is required prior to the
granting of a mining right; and

• consent is only required where IPILRA is applicable.

• Section 2(4) of IPILRA states consent is only
required from the majority of holders of informal
right to land.
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Implications of Baleni Judgment

• Applicants and holders of mining rights must
follow the process in Section 54 of the MPRDA to
alleviate effect of judgment.
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MYTH BUSTED !!
The Baleni Judgment has been appealed and the
process in Section 54 of the MPRDA can be followed
to alleviate the effect of the Judgment. The
Judgment is not the end of the mining industry.
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Thank you
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